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SUPERIOR COURT
T IRNTY, ABITONA

WBJUNI6 PMI2: 1]
FENNEMORE CRAIG, P.C.

Bart S. Wilhoit (No. 020064) JEARKE HICKS, CLERK
3003 North Central Avenue .
Suite 2600 BY: B. Hamilton

Phoenix, AZ 85012-2913
Telephone: (602) 916-5000
Email: bwilhoit@fclaw.com

Attorneys for Defendants
Pine Water Co., Inc.; Strawberry Water Co.,
Inc.; Brooke Utilities, Inc.

SUPERIOR COURT OF ARIZONA
YAVAPAI COUNTY

PINE STRAWBERRY WATER No. CV2009-0785
IMPROVEMENT DISTRICT, a Tax
Levying Public Improvement District, DEFENDANTS PINE WATER CO., INC;
STRAWBERRY WATER CO., INC.;
Plaintiff, AND BROOKE UTILITIES, INC.’S
RESPONSE TO PLAINTIFF’S MOTION
V. TO VACATE ORDER FOR IMMEDIATE

POSSESSION
PINE WATER CO., INC., an Arizona
Corporation, STRAWBERRY WATER
CO., INC., an Arizona Corporation; _
BROOKE UTILITIES, INC., an (Assigned to the Honorable David L.
Arizona Corporation; COUNTY OF Mackey)
GILA, a political subdivision of the
State of Arizona; JOHN DOES 1
through 10; and BLACK AND WHITE | (Oral Argument Requested)
PARTNERSHIPS 1 through 10,

Defendants.

Defendants Pine Water Co., Inc.; Strawberry Water Co., Inc.; and Brooke Ultilities,
Inc. (collectively “Defendants™) hereby respond to Pine Strawberry Water Improvement
District’s (“PSWID”’) Motion to Vacate Order for Immediate Possession.

In short, the Court should deny PSWID’s motion as moot. As fully set forth in
Defendants’ Motion for Sanctions (incorporated by reference herein), PSWID has already
violated the Order for Immediate Possession by failing to post a $3,200,000.00 bond and
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take possession of the water systems by May 22, 2009. Having violated that Order,
PSWID now seeks to insulate itself from the ramifications of its actions after the fact by
asking the Court to vacate the Order, ignore PSWID’s actions and pretend that PSWID
did not waste the Court’s time and thousands of dollars of Defendants’ attorneys’ fees in
seeking the Order for Immediate Possession in the first place.

None of the six numbered items that PSWID lists in its motion is an excuse for
failing to comply with the Court’s Order. There is nothing to warrant (or any authority to
support) “vacating” an Order after PSWID has already violated it. The Order had a
specific time for PSWID to comply. PSWID failed to do so. Accordingly, for the reasons
set forth in Defendants’ Motion for Sanctions, the Court should deny PSWID’s motion as

moot and sanction PSWID for its actions.

L. Defendants’ Previously Filed Motion for Sanctions Illustrates that the Real
Reason PSWID Violated the Court’s Order is that It Never Had Financing in
Place to Take Immediate Possession.

As set forth in Defendants’ pending Motion for Sanctions, incorporated by
reference herein, the real reason PSWID violated the Order for Immediate Possession by
failing to post a $3,200,000.00 bond and take possession by May 22, 2009 is that PSWID
simply never had financing available to take immediate possession. After refusing to
produce any information on its purported financing for months, days before the deadline
to take immediate possession, PSWID confirmed Defendants’ suspicions that it could not
take possession because the bank that was handling PSWID’s financing had never
authorized funding for immediate possession.

PSWID’s own counsel wrote that “in light of its concerns about the immediate
possession concept [the bank] is not willing to fund immediate possession at this point in
time.” Email from John Gliege to Bart Wilhoit dated May 15, 2009 (attached as Exhibit
D to Defendants’ Motion for Sanctions) (emphasis added). The Bank itself also stated
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that any commitment it had previously made for financing did not include a commitment

for immediate possession and the Bank was unwilling to change that:

Compass Bank is unwilling to amend its commitment to cover the
Stipulation regarding immediate possession in view of a number of risks
attendant to that process as well as other matters and developments relating
to the District.

Letter from Compass Bank to PSWID dated May 14, 2009 (attached as Exhibit E to
Defendant’s Motion to Compel) (emphasis added).

PSWID’s lack of financing and bad faith in moving for immediate possession
without being able to post the bond are set forth in detail in Defendants’ Motion for
Sanctions and Defendants will not labor the Court by setting forth the same facts here.
That said, it is disingenuous at best (and further evidence of PSWID’s lack of candor) for
PSWID to now argue that its violation of the Court’s Order was caused by any action of
Defendants. It is clear that PSWID never had the financing in the first place.

Indeed, even today, PSWID qualifies its argument by saying “because of these
reasons and others, Compass Bank, which has committed to loan money to the District for
this transaction, was not willing to fund the District’s immediate possession . . . .”
PSWID’s Motion at § 7. PSWID never articulates what the “other” reasons are, but the
letter from Compass Bank makes it clear that PSWID never had financing for immediate
possession in the first place. In conjunction with PSWID’s current qualified argument,
PSWID does not offer any evidence to the contrary or show that Compass Bank was ever
willing to finance immediate possession. The only reason for PSWID’s failure to show
such evidence is that it does not exist. PSWID is simply trying to create arguments after
the fact to excuse its violation of the Court’s Order and wasting thousands of dollars of
Defendants’ attorneys’ fees.

The Court should not allow PSWID to continue to hide behind vague assertions of

financing and unsupported and qualified allegations about why the Bank did not finance
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immediate possession. Now is the time for specifics. Now is the time for proof. Because
PSWID is still unwilling to voluntarily do so, the Court should require PSWID to disclose
the terms of its purported financing. PSWID’s refusal and inability to do so further
illustrates why the Court should deny PSWID’s current motion and sanction PSWID for

its reckless conduct in moving forward with immediate possession without financing.

II. None of the Six Numbered Items in PSWID’s Motion Constitutes a
Justification for Violating the Court’s Order or Grounds to “Vacate” the
Order After the Fact.

The six items listed in PSWID’s motion are red-herrings in the truest sense —

arguments created after the fact to try to hide that PSWID never had the ability to finance
immediate possession. The Bank’s correspondence makes it clear that it was not willing
to finance immediate possession regardless of the issues PSWID now raises. Moreover,
none of those issues can excuse PSWID’s failure to comply with the Order because the
parties specifically stipulated to what was required of each other for purposes of
immediate possession. PSWID cannot now add terms to the parties’ stipulation in an

effort to excuse its violation of the Court’s Order.

A. Alleged ADEQ and ACC violations _are not an excuse for failing to

comply with the Court’s Order.

In one of its most outlandish excuses for failing to comply with the Court’s Order,
PSWID argues that it “is not acceptable” for PWC and SWC to leave behind ADEQ or
ACC violations upon providing possession to PSWID. First, Defendants deny that any
ADEQ or ACC violations exist (and PSWID has not offered any proof of Violationsl).
Any alleged violations, however, are irrelevant for purposes of the motions before the

Court.

' PSWID’s motion only contains vague assertions by counsel and does not include any
evidence of what it contends caused it to violate the Court’s Order. PSWID has not
offered any proof (other than mere assertions of counsel) that any of the enumerated items
were really a cause of its failure to comply because they are simply red-herrings.
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Even if any alleged violations did exist, PSWID’s argument shows a lack of
understanding of basic condemnation principles. In condemnation, a condemnee is
entitled to the fair market value of just compensation for its interests that are being
condemned. See Ariz. Const. Art. 2, § 17; City of Tucson v. El Rio Water Co., 101 Ariz.
49, 415 P.2d 872 (1966). There is no authority anywhere to argue that a condemnor has
the authority to require a condemnee to “fix” any alleged violation or issue before a
condemnor takes possession. Any alleged “violations” are simply an issue of valuation —
the property being condemned is worth its fair market value in its current state.
Regardless of what PSWID thinks is “acceptable,” it does not have the authority to force
Defendants to do anything and must proceed within the boundaries of the law if it wishes
to pursue condemnation.

PSWID’s attempt to make this issue an excuse after the fact is highlighted by the
fact the Order does not contain any requirement that Defendants “fix” any violations.
That was never a condition of immediate possession. Indeed, Defendants specifically
refused to accept any stipulation that required them to “fix” any alleged violations. While
negotiating the Order, PSWID’s counsel asked if Defendants would agree to resolve any

such alleged issues as part of the stipulation:

Finally, it is noted that nothing has been addressed about ADEQ
proceedings. Is it the intent of your client to be in full compliance with all
ADEQ and ADWR requirements at the time of the transfer of the water
companies to PSWID? Or will PSWID be responsible for gaining
compliance there as well?

April 1, 2009 Email from John Gliege to Bart Wilhoit (attached as Exhibit A). In
response, Defendants flatly refused to include any such requirement as part of the

stipulation:

In terms of ADEQ proceedings, we have responded to ADEQ and PSWID
can see those responses. If PSWID takes possession, however, Defendants
will not be taking any further action with ADEQ.
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April 8, 2009 Email from Bart Wilhoit to John Gliege (attached as Exhibit B). After
Defendants rejected including any such requirement in the stipulation, PSWID never
raised it again. Accordingly, neither the stipulation nor the Order imposed any
requirement to “fix” alleged “violations.” It simply is not an issue. PSWID’s argument is
a farce that is either extremely misinformed or purposely designed to distract attention
from PSWID’s violation of the Order. Either way, it cannot excuse PSWID’s failure to

comply.

B. Defendants unquestionably satisfied what was required of them under
the Order.

In a classic example of blaming the victim, PSWID’s next excuse for violating the
Order is that Defendants did not meet the requirements of the stipulation for immediate
possession. PSWID’s argument fails on its face.
The terms of the stipulation and Order are clear. Defendants would provide
PSWID with:
(a) lists of their customers with names and addresses;
(b) maps of the systems;
(c) meter read dates and accounts receivable information; and
(d) up to a total of 20 hours of time from [Defendants’] employees in
the first two weeks after PSWID takes immediate possession (at a
cost of $125 an hour to PSWID) to aid in transitioning the water
systems at issue.
Order for Immediate Possession at 9 5. Defendants were not required to produce or do
anything else. As set forth in Defendants’ Motion for Sanctions, on May 7, 2009,
Defendants provided everything required under the Order, including “lists of their
customers with names and addresses, [] maps of the systems, [and] meter read dates and

accounts receivable information” to PSWID. Copies of the documentation are attached as
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Exhibit C hereto for the Court’s reference. See Letter from Bart Wilhoit to John Gliege
dated May 7, 2009 and documents attached thereto (attached as Exhibit C).

PSWID now argues that there were no legends on the maps, customer lists were
arranged by first name, the lists listed billing addresses (and not necessarily service
addresses) and not all customers were listed. PSWID ignores, however, that Defendants
produced the documents exactly as they are kept and used by Defendants.” The Order
does not require Defendants to produce the information in any particular way, and
Defendants’ production of the exact documents they currently use to operate the systems
certainly is sufficient. Again, PSWID is simply making any argument it can to try to
distract the Court from PSWID’s failure to comply with the Order.

PSWID’s other argument, that Defendants did not provide any information
regarding meter sizes, again shows PSWID’s attempt to add requirements to the
stipulation and Order after the fact. There is no requirement anywhere that PSWID
disclose “meter sizes.” If PSWID wanted that information as part of the stipulation for
immediate possession, it should have included it as a requirement when the parties
specifically delineated their obligations in the stipulation and Order. It did not. PSWID
cannot now argue that that information should somehow excuse their non-compliance

with the Order.
C. Transition of electrical power, water service, gas service and telephone
service is not any excuse %or PSWID’s violation of the Order.

PSWID’s argument that Defendants need to provide it with information to transfer

electrical power, water service, gas service and telephone service again shows the level to

which PSWID is willing to stretch to avoid the consequences of its failure to get

2 In addition, PSWID is ﬂatlz wrong with its characterization. The maps have legends
regarding the meanings of their notations on their face. See, e.g. PWC/SWC 00092
(listing “Pine Water Company ID Label” and lists of definitions for notations used on the
maps — i.e. “Well=W, Water Sharing Agreement Well=WSA” etc.). Similarly, all
customers that are in Defendants’ records were listed.
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financing. The entities that control electrical power, water service, gas service and
telephone service are publicly available and well known to PSWID. All PSWID had to
do is call those entities and arrange for service to be transferred into their name on the
date of possession. To Defendants’ knowledge, PSWID did not even attempt to transfer
the services or set up services in PSWID’s name.

Although PSWID now claims it needs information on electrical meters and their
locations, PSWID never requested that information before and that was not a requirement
of the stipulation or Order. Had PSWID really needed that information, it would have
demanded that it be included in the Order. It did not. This is simply another instance of
PSWID creating an excuse after the fact and trying to add requirements to the Order to
distract from the true cause of their violation — the fact that it never had financing

available for immediate possession at all.

D.  Issues reg_a_rdin% telemetry equipment are not any excuse for PSWID’s
violation of the Order.

As with all nearly all of the other items PSWID lists in its motion, despite failing to
request this information or include it as part of the stipulation and Order, PSWID now
argues that it could not comply with the Court’s Order and take possession because
PSWID first needed operations and maintenance manuals and security information for the
telemetry’ equipment. The terms of the Court’s Order were explicitly clear. Defendants
were only obligated to provide: (1) lists of their customers with names and addresses; (2)

maps of the systems; and (3) meter read dates and accounts receivable information." See

3 Defendants’ telemetry equipment is equipment that allows Defendants to monitor water
evels in the systems remotely.

In the stipulation, Defendants also agreed to provide “up to a total of 20 hours of time
from [Defendants’] employees in the first two weeks after PSWID takes immediate
possession (at a cost of $125 an hour to PSWID) to aid in transitioning the water systems
at issue.” See Order for Immediate Possession at §5. After ﬁ)roviding the other
information pursuant to the Order, Defendants reconfirmed that they were ready and
willing to provide the employees as agreed. PSWID could have used that time and
experience to assist in transitioning and answer any additional questions it had regarding
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