10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

yess S ETEZIOR COURT
GLIEGE LAW OFFICES, PLLC AR TR S ey
P.O. Box 1388 20 1y .
Flagstaff, AZ 86002-1388 NIS PH I:54 /
(928) 606-5260
jgliege@earthlink.net

John G. Gliege (#003644)
Attorney for Pine Strawberry Water Improvement District

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

PINE STRAWBERRY WATER ) Case NO. CV-2009-0785

IMPROVEMENT DISTRICT, a Tax Levying )

Public Improvement District pursuant to )

A.R.S. §§ 48-901 to 48-966 inclusive, and §§ 48-) RESPONSE TO DEFENDANTS’ MOTION
1011 to 48-1019 inclusive and all amendments ) FOR SANCTIONS

and supplements thereto,
Evidentiary Hearing Requested

Plaintiff,

V. (Assigned to the Honorable David L. Mackey, Div 1)

PINE WATER CO., INC., an Arizona
Corporation; STRAWBERRY WATER CO.,
INC., an Arizona Corporation; BROOKE
UTILITIES, INC., an Arizona Corporation;
COUNTY OF GILA, a political subdivision of
the State of Arizona; JOHN DOES 1 through
10; and BLACK AND WHITE
PARTNERSHIPS 1 through 10,

Defendants,

N N N

COMES NOW the Pine Strawberry Water Improvement District (“District”), by and through its
attorney undersigned, and submits the following Response to the Defendant’s Motion for Sanctions.
For the reasons set forth below it is respectfully requested that this Motion for Sanctions be denied and
that the Plaintiff be awarded its attorney’s fees and costs in filing this Response.

Very simply put, the Defendants allege that the Plaintiff violated the terms and conditions of the
Order dated the 3™ day of May, 2009 by its failure to post the $3,200,000.00 bond required by the
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Court’s Order. The Plaintiff agrees that it did not post the bond and instead it filed a Motion to Vacate
that portion of the Order regarding Immediate Possession requiring them to do the same. As indicated
by the Motion to Vacate heretofore filed with the Court and dated the 28" day of May, 2009, there are a
number of reasons why the District did not post the funding, including the unwillingness of Compass
Bank to provide the financing to the Plaintiff in light of the reasons set forth in the Motion to Vacate.

The Defendants, in their Motion for Sanctions have without basis or substantiation, set forth a
number of reasons why the Plaintiff did not perform, and further have castigated the Plaintiff as being
some type of evil and wrongdoing entity. The Defendants have not yet denied that the allegations set
forth in the Motion to Vacate were in fact not true, nor have they denied the existence of a dispute with
a third party who has sought to protect himself by intervening in this proceeding.

The principal reason behind the Defendants’ argument is that the Plaintiff does not have the
money to conclude this transaction; yet the Defendants have attached, as Exhibit E to their pleading a
letter from Compass Bank which indicates that the District had in fact complied with the terms and
conditions of the Bank’s Commitment Letter, and because of the problems addressed in the Motion to
Vacate, along with the risks associated with the Immediate Possession issue, the Bank was no longer
willing to fund the Immediate Possession of the Water Systems as of the 14" day of May, 2009. This
does not mean that had the problems not arisen, which clearly amplified the discomfort felt by the bank
in advancing $3.2 million dollars to the District to be paid to the Defendants, who in turn would
withdraw the funds, without security for the same. Previously the District had given the Defendants a
redacted version of the Bank’s Commitment letter which is attached hereto as Exhibit 1 which clearly
establishes that the District has the money available to conclude the purchase of the Water Systems.

The Defendants have raised a specious, beguiling argument which they are attempting to apply
to defeat the Plaintiff’s in this condemnation action. The Defendants argue that the Plaintiff has no
money to complete the condemnation. First of all, as Exhibit 1 indicates this is patently untrue.
Second, the District, in the situation where there is no immediate possession issue, is not required to
pay its money, in essence have its money, until the condemnation action is concluded, and a Judgment
is entered in favor of the Defendant, Article 2 Chapter 8, Title 12 Arizona Revised Statute. Thus the
right of the Defendants to payment does not arise until judgment has occurred. Conversely, the

Plaintiff’s obligation to provide the money does not arise until that judgment is entered.
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Granted in this instance there was a stipulation to immediate possession which required
payment, but the very actions of the Defendant, as set forth in the above referenced Motion to Vacate
acted to prevent the financing from occurring, thus the Plaintiff could not post the money.

The Defendants, without citation to any authority, next claim that the Plaintiff could not have
filed the action if on the date of the filing of the action the Plaintiff did not have the money to conclude
the transaction. They further state, without authority, that the action for immediate possession could not
have been filed if the Plaintiffs lacked the resources to conclude that transaction as well. Once again
the Defendants are wrong in their suppositions.

The Defendant next claims that it fully complied with the stipulations and order of the Court.
The Defendants provided to the Plaintiff a collection of documents which were not indexed, not in any
kind of order, whether it be alphabetically or otherwise, and which clearly were not complete because
one cannot ascertain from the information provided which customer is provided water through which
meter in the community. While this may be an attempt at compliance, clearly compliance did not
occur. At the time of the evidentiary hearing in this matter such document shall be introduced into
evidence so that the Court can make its own determination as to the extent of compliance with the
Order of the Court.

The Defendants assert that the Plaintiff’s are acting in bad faith without providing any proof of
the same. Nothing is presented to the Court other than the Defendants’ twisted convoluted spin on the
facts. This version of the facts is untenable. The Defendants appear to have forgotten that the actions
of municipal corporations are presumed to be done in good faith and that the burden to show that they
are not lies on the person attacking the action. Cf Jung v. City of Phoenix, 160 Ariz. 38, 770 P.2d 342
(S. Ct. 1989). So, the Defendants have the burden of showing the proof here. Courts must afford
considerable deference to the actions of the District. As noted by the Court in Home Builders

Association of Central Arizona v. City of Scottsdale, 187 Ariz. 479, 930 P.2d 993 (S.Ct. 1997):

¥Courts must accord municipalities considerable deference and upset their legislative
[**997] [*483] decisions only if they are shown to be arbitrary and [***13] without
factual justification.
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Given this presumption of validity to municipal actions, plus the fact that the Pine Strawberry
Water Improvement District paid Compass Bank the loan origination fee of over $30,000.00 for the
loan to make the payment to the Defendants, it is quite apparent that the Plaintiff has been acting in
good faith in proceeding with this matter. The problems arose when the Defendants attempted to “get
by” and provide insufficient information and allowed claims against the property to be asserted by third
parties such as Mr. Rogers who has filed to intervene in this action. {Note that since Mr. Rogers
stepped forth, a Mr. George Boian of Strawberry, Arizona has likewise stepped forward and claimed
that property allegedly included in the used and useful property of the Strawberry Water Company or
Pine Water Company is in fact his, not the Defendants.}

The Defendants hardly come before this court with clean hands seeking sanctions against the
Plaintiff. Instead they present lists of customers without reference to their property, size of their meter
or any meaningful data; lists which are in an alpha order, perhaps by first names, and inadequate and
old maps of the water system which do not indicate the services or the location of the meters.

The personal attack upon the integrity of the District is an uncalled for waste of judicial time
and efficiency. There is no reason for the court to wade through this preliminary dispute as a condition
prior to the trial, however, the motion having been brought, the Defendants must likewise respond to
the Motion to Vacate, in a timely fashion, the same having been sent to Defendant’s counsel on the 28™
day of May, 2009.

Last the Defendants continue their Don Quixote like quest for all the information relating to the
District’s loan from Compass Bank. Rather than bringing an action in accordance with applicable
procedure to air their grievance, they seek to insert it into these proceedings. The Defendants, who have
not yet agreed to a price, are interested in finding out the extent of the amount the bank is willing to
loan to the Plaintiffs. From a negotiation standpoint this creates a problem for the District. If they
inform the Defendants of the exact amount that the bank will loan the Plaintiff, why should the
Defendants settle this matter for a lesser amount? If in fact the Plaintiff, acting in a reasonably prudent
manner, was able to obtain loan authorization for a greater amount of money than the water systems are
reasonably worth, so that the Plaintiff will have money to perform system repairs and improvements,

informing the Defendants of the total amount which may be available to the Plaintiff will make it
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difficult to negotiate an acquisition price for the water systems. Thus the Defendants’ request is like
“tilting at windmills.”

For the foregoing reasons it is respectfully requested that this Court deny the motion for
Sanctions herein filed by the Defendants and award to the Plaintiff its reasonable attorney’s fees and
costs incurred in responding to this motion.

RESPECTFULLY SUBMITTED this 11" day of June, 2009

GLIEGEL CES, PLLC

G. Glie?(

Original of the foregoing delivered/mailed
This 11" day of June, 2009 to:

Yavapai County Superior Court
Attn: Clerk of Court

120 S. Corte

Prescott, AZ 86301

Copies of the foregoing delivered/mailed
This 11" day of June, 2009 to:

Yavapai County Superior Court
Attn: Hon. David L. Mackey, Div 1
120 S. Corte

Prescott, AZ 86301

Fennemore Craig, P.C.

Attn: Bart Wilhoit

3003 N. Central Ave, Ste 2600
Phoenix, AZ 85012-2913

Gila County Attorney’s Office

Attn: Bryan B. Chambers, Chief Deputy County Attorney
1400 E. Ash Street

Globe, AZ 85501

Brown & Brown Law Offices, P.C.
Attn: Mr. Bradley J. Palmer

PO Box 1890

St. Johns, AZ 85936




Exhibit |

Letter from Compass Bank to PSWID dated 2/5/09
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Compass Bank £13 South m::mm

Paysan, Arzons 85541

Michael J. Whalen
City Presudent
Privats and Comemecial Banking

February §, 2009

Pine Strawberry Water Improvement District
Board of Directors

P.O.Bax 134

Pine, Arizona

Re: Commitment for Loan
Dear Board of Directors:

You have advised us that Pine Strawberry Water Improvement District (the "District")
seeks financing (the "Loan") for the purchase and improvement of the used and useful assets of
Pine Water Company, Strawberry Water Company, any assets of Brooke Utilities or any third
perties necessary for the operation of the domestic water systems within the areas presently
served under the Certificates of Convenience and Necessity issued by the Arizona Corporation
Commission to the Pine Water Company and the Strawberry Water Company and for other
general corporate purposes (the “Project™) as more fully described in the attached Summary of

Terms and Conditions (the "Term Sheet"). The Term Sheet describes neral terms and
conditions for a loan in w Wﬁe :‘ncipal amount of up to

Based upon and subject to the terms and conditions set forth in this Commitment Leiter
(the "Commitment Letter”) and in the Term Sheet, Compass Bank ("Compass”) is pleased to
advise you of its commitment to provide financing for the Project.

The commitments of Compass hereunder are based upon the financial and other
information regarding the District previously provided to us. Accordingly, the commitments
hereunder are subject to the satisfaction of each of the following conditions precedent in a
manner and at a time reasonably acceptable tous:

(i) each of the terms and conditions set forth herein and in the Term Sheet;

(ii) the absence of a material breach of any representation, warranty or agreement
of the District set forth herein,;

(iti) no change, occurrence, or development that could reasonably be expected to
have a material adverse effect on the business, assets, liabilities (actual or contingent),
operations, condition (financial or otherwise) or prospects of the District taken as a whole shall
have oocurred or become known to us, including, without limitation, a proceeding is commenced
by or against Borrower under any bankruptcy or insolvency law;

H40686.2
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Pine Strawberry Water Improvement District
February 5, 2009
Page 2

@iv) the information concerning the District shall not, in our reasonable judgment,
differ in any material adverse manner from the information and other matters previously
disclosed to us prior to date hereof,

)] the completion, to our satisfaction, of all legal, tax, business and other due
diligence with respect to the business, assets, liabilities, operations, condition (financial or
otherwise) and prospects of the District in scope and determination reasonably satisfactory to us;

(vi) material compliance with all applicable laws and regulations by the District
(including compliance of this Commitment Letter and the transactions described herein with all
applicable federal banking laws, rules and regulations),

(vii) our satisfaction that, prior to and during the term of the Loan, there shall be
no competing offering, placement, or arrangement of any debt securitics or bank financing by or
on behalf of the District except with the prior written consent of Compass;

(viii)  the negotiation, execution and defivery of a Purchase Agreement for the nsed
and useful property of the Pine Water Company, Strawberry Water Company and Brooke
Utilities, Inc. consistent with the Term Sheet and otherwise reasonably satisfactory to us;

(ix) there not having occurred any material disruption or adverse change in the
financial, banking or capital markets that could, in our reasonable judgment, impair operation of
the Project or the ability of the District to repay the Loan; and

) the District agrees to actively apply for and attempt 1o obtain a loan from the
Water Infrastracture Financing Authority of the State of Arizona in sufficient amount to pay off
all amounts owing and due to Compass in & reasonable and timely mauner.

The District hereby represents, warrants and covenants that (i) all information which
has been or is hereafter made available to Compass, by the District or any of the District's
representatives in connection with the transactions contemplated hereby ("Information"} is and
will be complete and correct in all material respects as of the datc made available to Compass,
and does not and will not contain any untrue statement of a material fact or omit to state a
material fact necessary to make the statements contained therein not materially misleading and
(ii) all financial projections concerning the District that have been or are hereafter made available
to Compass.. by the District or any District representatives (the “Projections”) have been or will
be prepared in good faith based upon reasonable assumptions. The District agrees to furnish to us
such Information and Projections as we may reasonably request and to supplement the
Information and the Projections from time to time until the closing date of the Loan so that the

9440686.2
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Pine Strawberry Water Improvement District
February 5, 2009
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representation, warranty and covenant in the preceding sentence is correct on the closing date of
the Loan.

By executing this Commitment Letter, the District agrees, from time to time on
demand, to (i) pay the reasonable fees, disbursements and other charges of Compass and (ii) pay
or reimburse Compass for all reasonable out-of-pocket fees, and other expenses, in each case
incurred before or after the date hereof in connection with the Loan and the other transactions
contemplated hereby (including, but not limited to, the preparation and execution of the
Commitment Letter, the Term Sheet, and the definitive documentation for the Loan) By
exccuting this Commitment Letter, the District further agrees to indemnify and hold harmiess
Compass and each director, officer, employee, attorney, advisor, agent and affiliate of Compass,
(each such person or entity referred to hereafter in this paragraph as an "Indemnificd Person”)
from, for and against any losses, claims, costs, damages, expenses or liabilities (or actions, suits
or proceedings, including any inquiry or investigation, with respect thereto) to which any
Indemnified Person may become subject, insofar as such losses, claims, costs, damages,
expenses or liabilities (or actions, suits, or proceedings, including any inquiry or investigation,
with respect thereto) arise out of, in any way relate to, or result from, this Commitment Letter,
the Term Sheet, the Loan, reports or other information provided to any Indemnified Person or
contemplated by or referred to herein or therein or the other transactions contemplated hereby
and thereby and to reimburse upon demand each Indemnified Person for any and all reasonable
legal and other expenscs incurred in connection with investigating, preparing to defend or
defending any such loss, claim, cost, damage, expense or inquiry or investigation, with respect
thereto; provided, that the District shall have no obligation to any Indemnified Person under this
indemnity provision for liabilities to the extent that such liabilities are determined by a final,
non-appealable judgment of a court of competent jurisdiction to have resulted directly from the
gross negligence or willful misconduct of such Indemnified Person; provided, further that you
shall not be required to reimburse any Lender (other than Compass) for legal or other fees and
expenses incurred in connection with the negotiation and closing of the definitive closing
documentation executed and delivered at closing. The foregoing provisions of this paragraph
shall be in addition to any right that an Tndemnified Person shall have at common law or
otherwise. This Commitment Letter is addressed solely to the District and is not intended to
confer any obligations to or on, or benefits to or on, any third party. No Indemnified Person shail
be lieble for any damages arising from the use by others of Information or other materials
obtained through internet, Intralinks or other similar transmission systems in connection with the
Project. In addition, no Indemnified Person shall be responsible or liable for consequential
damages which may be alleged as a result of this Commitment Letter, or the Term Sheet.

2445686 2 . 3






